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JURISDICTIONAL STATEMENT




Thiscaseisan origina proceeding in habeas corpus. This Court has jurisdiction to determine
origina writs pursuant to Article V, 84, of the Missouri Congtitution (as amended 1976). Petitioner
Robert L. Meer, ., is currently incarcerated a the Missouri Eastern Correctiond Center in Pecific,
Missouri. Respondent Gene Stubblefield, superintendent of the Missouri Eastern Correctional Center,

isthe proper party respondent. Missouri Supreme Court Rules 91.04 and 91.07.



STATEMENT OF FACTS

Petitioner Robert L. Meier, J., was convicted in the St. Charles County Circuit Court of three
counts of child molestation in the first degree, a Class C felony, §8566.067, RSMo 1994, and sentenced
to two consecutive three year sentences and one concurrent three year sentence in the custody of the
Missouri Department of Corrections. Pet. a 2. Petitioner was represented at trid by Timothy W.
Kdly. Pet. a 2. Sentencing occurred on August 28, 1998. Transcript of Sentencing Hearing at 1.
Petitioner did not indicate on the record that he wished to file an gpped at the time of sentencing. 1d. at
13-14. Following petitioner’ strid and sentencing, neither Mr. Kelly nor any other person filed anotice
of apped. Pet. a 2. On October 7, 1998, Mr. Kdly later filed a document in St. Charles County
Circuit Court entitled “Motion to Find Defendant to be Indigent.” Pet. Br. at A5. Petitioner has not
had adirect apped of his convictions and sentences.

Petitioner filed petitions for writ of habeas corpusin the St. Louis County Circuit Court and the
Missouri Court of Appeds, Eastern Didtrict. Both of these petitions were denied. Return Exhibits E

and G. Petitioner then gpplied to this Court for awrit of habeas corpus.



ARGUMENT

I. ThisCourt should declineto review the petition for writ of habeas cor pus because
petitioner’s claim that his attorney was ineffective by failing to file a notice of
appeal isprocedurally barred in that petitioner failed to raisethisclaim in a motion
for post-conviction relief under Supreme Court Rule 29.15. Petitioner cannot
over come hisdefault because petitioner cannot show “cause and prejudice” in that
petitioner knew or reasonably should have known that his attor ney was not
prosecuting petitioner’s appeal well beforethe Rule 29.15 filing deadline.
(Respondsto Petitioner’s point I (B)).

Petitioner dleges that trid counsd was ineffective for failing to file anaotice of goped. Petitioner
admitsthat he did not raise this claim in a Supreme Court Rule 29.15 motion. Pet. Br. at 11.

This Court has consstently held that “habeas corpusis not a substitute for apped or post-

conviction proceedings.” State ex rdl. Smmonsv. White, 866 S.W.2d 443, 446 (Mo. banc 1993). A
petitioner’ sfallure to raise clams on direct apped or in a post-conviction motion “waives them and [the

petitioner] cannot raise them in a subsequent petition for habeas corpus.” State ex rel. Nixon v.

Jaynes, 63 SW.3d 210, 214 (Mo. banc 2001)(emphasisin origind). A petitioner who failsto raise
clamsin post-conviction proceedings has procedurdly defaulted on those clams. 1d.

Petitioner in this case dleges that his attorney was ineffective for falling to file a notice of gpped.
This Court has ruled that Rule 29.15 isthe “exclusve remedy” for conditutiona clamsrelated to

petitioner’ s conviction or sentence. Reuscher v. State, 887 S.W.2d 588, 590 (Mo. banc 1994), cert.

denied 514 U.S. 1119 (1995); Rule 29.15(a). Claims of ineffective assstance of counsd under the



Sixth Amendment are congtitutiona claims related to petitioner’ s conviction and sentence.  Petitioner
did not raise hisineffective assstance of counsd claim in aRule 29.15 motion. Petitioner has therefore
defaulted on hisdam for rdif.

In order to receive relief on his procedurdly barred claim through habeas corpus, petitioner
must show

(1) acam of actua innocence or (2) ajurisdictiona defect or (3)(a) that the

procedural default was caused by something externd to the defense—that is, a cause for

which the defense is not responsible-and (b) prgjudice resulted from the underlying

error that worked to the petitioner’ s actua and substantive disadvantage.
Brown v. State, 66 SW.3d 721, 725-26 (Mo. banc 2002). Petitioner in this case does not dlege any
jurisdictional defects nor aclaim of actual innocence supported by newly discovered evidence.
Therefore, in order to overcome his default, petitioner must establish “cause and prgudice.”

“Causeg’ is defined as showing that the procedural default is caused by something externd to the
defense. Brown, supra. The United States Supreme Court has defined cause as “whether the
prisoner can show that some objective factor externd to the defense impeded counsel’ s efforts to

comply with the State' s procedurd rule”” Murray v. Carrier, 477 U.S. 478, 388, 106 S.Ct. 2639,

2645, 91 L.Ed.2d 397, 408 (1986). The petitioner therefore must show that some factor externd to
him was the cause for his default. Petitioner in this case makes two clams of cause: firg, thet hisfalure
to file the post-conviction motion was due to counsdl’ s ineffective assstance by not filing the notice of
apped, Pet. Br. at 18-19, and second, that he did not know that his attorney had not filed a notice of

gpped until well after the time for filing a post-conviction motion had passed, see Brown, supra, at



731, Pet. Br. a 19-20. Thesetwo dlegations are related in that tria counsdl’ sfailure to file the notice
of apped, an event petitioner was not aware of, caused petitioner to believe that the post-conviction
time limits had not yet begun to run.

The default in this case is petitioner’ s fallure to file a Rule 29.15 motion dleging that counsdl
was ineffective for failing to file anotice of apped. Petitioner had ninety days from the dete that he was
received into the Department of Correctionsto timely file a Rule 29.15 motion. Rule 29.15(b).
Petitioner therefore must show that some cause externd to him prevented him from filing aRule 29.15
moation aleging ineffective assstance of counsel within ninety days from the date the petitioner arrived in
the Department of Corrections.

Petitioner arrived at the Department of Corrections on August 31, 1998. Return Exhibit A at 3.
Petitioner therefore had until November 29, 1998, to file a Rule 29.15 motion. Petitioner received a
“Motion to Find Defendant to Be Indigent” on or about October 7, 1998. Affidavit at 2, Pet. Br. at
AbL. After that time, according to petitioner, attorney Kely stopped returning phone cals and letters,
and eventualy, Kely's office would not take petitioner’scdls. Affidavit a 2. Petitioner never received
acopy of any notice of apped.

The factsin this case show that petitioner never received a copy of the notice of gpped, and
that according to petitioner, shortly after October 7, 1998, attorney Kdly refused to speak with
petitioner, respond to petitioner, or accept petitioner’scals. After October 7, 1998, petitioner had
fifty-three days to file a Rule 29.15 motion. Counsdl’ s refusal to ded with the client, coupled with the
fact that counsel had not sent petitioner a copy of anotice of gpped, surely put petitioner on notice that

the gpped, a aminimum, was not proceeding and that attorney Kelly was not representing his interests.



Based on these facts, petitioner had afacidly valid clam that his attorney was ineffective at that stage of
the direct gpped. Petitioner thus knew about his attorney’ s “abandonment.”  Petitioner therefore
cannot use hisdleged lack of knowledge as cause.

Because petitioner should have known about his attorney’ s “abandonment” well before the Rule
29.15 deadline, petitioner dso cannot claim that he failed to file amotion based on his attorney’s
ineffective assigtance. See Bain v. State, 59 SW.3d 625, 625 (Mo.App., E.D. 2001)(relief granted
on PCR aleging that atorney faled to file timely notice of gpped). As shown above, petitioner should
have known prior to the deadline that this attorney was not representing hisinterests. Petitioner does
not Sate that any factor other than the lack of knowledge kept him from raisng thisclam inapro se

Rule 29.15 motion.? Trid counsd’ s ineffective ass stance therefore was irrd evant to the cdlaim at hand.

!Even if petitioner discovered that counsd had failed to file a notice of gpped outside thetime
limits of Rule 29.15, petitioner had ancther option: filing amotion to file alate notice of apped inthe
Missouri Court of Appeals, Eastern Digtrict, pursuant to Supreme Court Rule 30.03, which authorizes
thefiling of anotice of apped up to one year after afind judgment isissued. Assuming petitioner’s
version of the facts to be correct, he would have shown good causein a Rule 30.03 motion. However,
petitioner faled to file such amotion. Petitioner’ s actions support ainference of knowledge thet his
apped was not progressing: petitioner filed adisciplinary action in prior to September 2, 1999 against
his attorney claiming abandonment. See Pet. Ex. D. At the time petitioner filed the disciplinary
complaint, petitioner was within the one-year window to file alate notice of gpped provided by Rule

30.03. Petitioner at thistime should have investigated the status of his gpped. Petitioner cannot show

8



For this reason, petitioner cannot show cause, and thus cannot overcome his procedural defaullt.

Pdtitioner’ sclam for rdief therefore is barred from further review.

that he was prevented from investigating the status of his case and filing a late notice of apped,

especidly inlight of his atorney’ srefusa to communicate with petitioner.
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1. ThisCourt should deny the petition for writ of habeas cor pus because therecord
in thiscaseisinsufficient to show that trial counsel had a duty to file a notice of
appeal in that petitioner does not present any evidence concerning trial counsel’s
reasons for not filing a notice of appeal. (Respondsto Petitioner’spoint | (A)).

The United States Supreme Court and this Court have clearly stated the two-part rule for
ineffective assstance of counsd: fird, that counsd’ s performance was deficient, and second, that

petitioner was prejudiced by counsel’ s actions. Strickland v Washington, 466 U.S. 668, 687, 104

S.Ct. 2052, 2064, 80 L.Ed.2d 674, 693 (1984); State v. Kinder, 942 SW.2d 313, 335 (Mo. banc
1996), cert. denied 522 U.S. 854 (1997). Thistest appliesto casesin which an atorney failstofilea

notice of appeal. Roev. Flores-Ortega, 528 U.S. 470, 477, 120 S.Ct. 1029, 1035, 145 L.Ed.2d 985

(2000). The Supreme Court in Roe specificdly held that “when counsd’ s condtitutiondly deficient
performance deprives a defendant of an apped that he otherwise would have taken, the defendant has
made out a successfully ineffective assstance of counsd claim entitling him to an gpped.” Roe, 528
U.S. at 484.

Strickland a0 teaches that “a court must indulge in a strong presumption that counsdl’s
conduct fals within the wide range of professond assstance.” Strickland, 466 U.S. at 689. Further,
“the court should recognize that counsd is strongly presumed to have rendered adequate assi stlance and
made dl sgnificant decisonsin the exercise of reasonable professond judgment.” 1d., 466 U.S. at
690. Findly,

the reasonableness of counsdl’ s actions may be determined or substantialy influenced

by the defendant’ s own statements or actions. Counsel’s actions are usually based,

10



quite properly, on informed strategic choices made by the defendant and on information
supplied by the defendant. ***** In short, inquiry into counsd’ s conversations with
the defendant may be critica to a proper assessment of counsd’ sinvestigation
decisons, just asit may be crucid to a proper assessment of counsd’ s other litigation
decisions.
Id., 466 U.S. at 691. Theteaching of Strickland thusis that counsd’ s actions are presumed
competent, and that investigation into counsel’ s acts is warranted in, and crucid to, many Stuations
where conversations between counsel and the defendant are criticaly important, asthey arein this case.

The Court in Roe v. Flores-Ortega, supr a, stated that, citing Strickland, it was “impossble’ to

determine whether the petitioner had ingtructed counsdl to file an gpped and what consultation, if any,
had occurred or should have occurred between attorney and client. Roe, supra, 528 U.S. at 487.
This Court has recognized these principles enunciated in Strickland. See Kinder, supra, at
335. This Court has dso ruled that in order to rebut the presumption that counsel acted reasonably, the
defendant must present evidence concerning tria counsd’s motives. See State v. Tokar, 918 S.W.2d
753, 768 (Mo. banc), cert. denied 519 U.S. 933 (1996)(defendant’ s claim failed because
“introduced no evidence regarding trid counsdl’ sfallure to object to this argument, despite questioning

them regarding other issues & the post-conviction rdlief hearing.”). See also State v. Booker, 945

SW.2d 457, 459 (Mo.App., W.D. 1997)(In a case where the defendant relied exclusively on the trid
transcript to show ineffective assstance of counsd, “[the defendant] did not cal his attorney to seek an

explanation for the absence of objections. This does not rebut the presumption.”).
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In this case, petitioner has dleged that counsd failed to fall anotice of goped when petitioner
had ingtructed him to do so. However, in habeas cases, dlegations done do not condtitute substantial
evidence on the matter. Mclntosh v. Haynes, 545 SW.2d 647, 654 (Mo. banc 1977). In thiscase,
habeas corpusis being used to assart aclam that issmilar to aRule 29.15 action. Rule 29.15 requires
that a petitioner produce evidence concerning trid counsd’s motives. Tokar, supra; Booker, supra.
Petitioner has not done so in thiscase. The record is therefore incomplete concerning trid counsel’s
reasons for not filing anotice of gpped. Tria counsd may opine that petitioner, in fact, decided not to
file anotice of apped based upon consultation with counsdl and instructed counsdl not to file a notice of
appedal. This course of action would not congtitute ineffective assistance of counsd. Roe, supra, 528
U.S a 477. Petitioner therefore has not met his burden of overcoming the presumption thet trial
counsd wasineffective, and his dam therefore falls at thistime.

Petitioner’s clam, however, is not completdy developed. Petitioner has pled specific facts that
dlege that counsd was ineffective. If thiswere a Rule 29.15 proceeding, an evidentiary hearing would
be held to receive evidence concerning counsdl’ sfailure to file the notice of gpped. Supreme Court
Rule 29.15(i). Because this petition is so Smilar to a Rule 29.15 proceeding, respondent submits that
such a hearing would be appropriate in this case if this Court decides that more evidence is necessary
for the congderation and resolution of this case. This Court has authority to appoint a master under
Supreme Court Rule 68.03 to hear the evidence, make determinations of credibility and findings of fact,
and provide areport of the proceedings to this Court. Such a proceeding, if this Court findsit

necessary, would alow for a complete record to be made concerning counsel’ s dleged errors.
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CONCLUSION

For the aforementioned reasons, respondent prays that this Court DENY  the petition for writ of
habeas corpus.
Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney Generd

ANDREW W. HASSEL L
Assigant Attorney Generd
Missouri Bar No. 53346

P. O. Box 899
Jefferson City, MO 65102
(573) 751-3321

Attorneys for Respondent
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